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_ _  A W A R D  OF.rH~E~TR1BIlKAL IN CONSOLIDATED ARBITRATIONS 

lrilroduction 

rhis Award resolves two arbitration proceedings arising out of and relating to the 

iiici wnnection Agrccnieiil belween Supra Telecommunications & Information Systems, 

in< “kupra”) and BellSouth 1’eIecotnn1unications, Inc. (“BellSouth”) effective on 

’ )i 1cbr.r 5, 1999. 111 accordance with the dispute resolution provisions of the 

! i i c ic~ (nncction Agreement, Supra and HellSouth appointed three neutral arbitrators to 

leridc. various disputes: M. Scot1 Donahey ofthe law firm Tomlinson Zisko Morosoli & 

‘ V  LsI:I I .I.P; John L. Estes o f  the law timr Locke Liddell & Sapp; and Campbell Killefer 

$ 1  rhc ;aw firm Vcnable, Baeljcr, Howard & Civiletti, LLP. The three arbitrators 

Ie,igri;ited Mr Donahey 10 scrve as chairman 

This award begins with a summary of the procedural history of the two arbitration 

:)niczeiIings. The award then procidcs a description of the legal authorities that  govern 

~ I i t  rrb:tralion proccediiigs, including thc Telecommunications Act of 19Y6, relevant 

cdzml  c‘uur~ decisions, and rulings by the Federal Communications Commission 

, “ t . c  ( ’ ”)  and tlorida Public Service Commission (“FPSC”). A short description of the 

i eiat;ot;ship between Supra and BellSouth before the effective date of the Interconnection 
- 

iyteirient is provided to gice context to the discussion of the  arbitration issues. The - 

: n x l c m t y  ofthis award covers the many claims and counterclaims between Supra and 

‘iellSoilth in the two arbitlalions and Ihcn concludes with a discussion of damages and 

P I ,  P_rocedural Historv 

This section summarizes the procedural history of the two arbitrations, including 

,iecciip:tons o f  rulings by Ihc lrihunal that governed both arbitrations. Some rulings also 

gLtvern possible future disputes bctween Supra and BellSouth (e.g., whether 
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(1  ixlLicntial damages may be reco\cred under the Interconnection Agreement). Both 

\t:p!a .ind HellSouth vigorously litigated the many issues between them, which led to 

x i n v  ijiscu\’ery rulings by thc Tribunal as well as legal rulings on various provisions of 

hi, Intcrconnection Agreemeni. ‘I‘he arbitrations were conducted under the Rules for 

U~~ii-Adrninistered Arbitration o f  the CPR Institute for Dispute Resolution. 

4 Arbitration I 

Supra initiatcd thc first arhitraticm with its Notice of Arbitration and Complaint 

.e - L ~ L /  ,>ii October 25, 2000. Supra’s Complaint argued that the disputes between the 

:iarllcz here “disputes affccliiig service’‘ within the meaning of Section 9.1 of Attachment 

\I:crnati\e Dispute Resolution ~ to [he Interconnection Agreement and therefore 

. i ! . l r t  hc resolved on an e \en  more expedited basis than a “normal” dispute, which must 

ilec.ded within 00 days ol‘the filing o f  the Complaint. After the parties served legal 

ri.:i:iciranda and a confercncc call for oral argument was conducted, the Tribunal 

, i i ~ i i ~ ~ i ~ i ~ o i i s l y  ruled by Order dated Novcniber 16, 2000 (attached hereto as Annex A and 

iplrated herein by relercnce), that Supra had failed to carry its burden to show that 

:I> liiitns were “disputes affecting service’’ and the arbitration would therefore proceed 

) I  <: i iormal schedule. Thcn BellSouth timely filed its Answer to Supra’s Complaint. 

The Tribunal set a schedule for written discovery, depositions and the filing of 

, I ~ ~ - c a  ind rebuttal testimony in advance of the arbitration hearing. The hearing in 

Vbitr;itioii I was originally scheduled to occur on January 18-20 and 22-23, 2001. By 

.~g,rc.ci~ient of both parties to waive lhe W d a y  decision requirement under the 

in!errimnection Agreement (we, Revised Memorandum Re: Scheduling dated January 

’ 

l a les  1.v the hearing wcre extended scveral times. The first extension ofthe hearing 

. .  
!01~I1 at 2 .11 ,  attached hereto as 4nnex B and incorporated herein by reference), the 

~CwdLik was in connection with Supra’s molion for leave to file an amended complaint 

2 MIL2347 doc 



(~j idtl 4 claim expressly asserting a c,ontractual breach concerning BellSouth's providing 

ic.~iitlij~.,riniinatory access lo its Operational Support Systems ("OSS") for Supra's prc- 

ir.Ieiir'g and ordering of telecommunications services from BellSouth. Supra's motion 

r i i i h  gr.uited and Supra duly servcd its Amended Complaint and BellSouth served its 

\i ih.\tl ' 

'The parties presented m a n y  discovery disputes to the Tribunal, which were 

i r  ~"e t i  by the parties and ruled upon after conference calls for oral argument. One major 

! iw>~.~q dispute related 10 Supra's request to conduct a videotape deposition of 

TiiLi\vlidgeable BellSouth witnesses while operating the OSS and related databases. A 

.iiiiulafed denionstration was conducted at the suggestion of the  Tribunal to settle the 

i i w > \ , c r y  dispute without intruding in the BellSouth OSS and databases operating in  a 

)rc)ituction environment. The Tribunal understands that the demonstration by BellSouth 

IL! l i i r  lhe beiielit of Supra included the OSS, various electronic interfaces to databases, 

111.1 icided functionalily. 

.4 major legal issuc decided before the hearing i n  Arbitration 1 was whether Supra 

:o.IIJ :ecover consequential damages. including alleged future lost profits, under the 

!nleicrj:inection Agreement. BellSouth served a motion to strike Supra's demand for 

.x~isequcntial damages. The partics were directed to serve simultaneous opening and 

e111v memoranda on the ~ssuc.  I n  preparation for a conference call on the damages issue, 

\rliilr;llor Killefer prepared and servcd J tour-page legal memorandum on the damages 

,'jst~s:s o n  February 14 to help focus the panes' arguments. The conference call was 

o~iuu~.ted as scheduled 011 February 19, 2001. 

I'hc Tribunal unanimously ruled [in February 21,2001, that consequential 

: i a i ~ ~ ~ g < . s  ai-e recoverable under the Interconnection Agreement if a party can prove that a 

I oi l t la t iual  breach is "willful or intentional misconduct," i.e., with tortious intent to h m  
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’ i( i T l t i i  r party (the Order Re Daiiiagcs, ddted February 21. 2001, IS attached hereto as 

wiit.’h 1~‘ and i s  incorporated herein by rcfcrence). BellSouth served a Motion for 

Xe.~oiis!deration and for Prcsendoi i  t>f h r o r  on March 2 , 2001. The parties were 

~ i i ~ t t x ;  to lile simultaneous briefs on the issue and a conference call for oral argument 

‘ j  a s  rotiducted on March 13, 2001. Thc Tribunal unanimously issued a “Clarification of 

i h ~ , i t r  re: Damages” on March 15. 2001, that held as follows: 

The Panel concludes that “willful or intentional misconduct” 
is broad terminology uh ich  embraces willful or intentional breach 
of contract to the extent that  it is done with the tortious intent to 
inflict harm on the other party to the contract. The panel’s 
inlerpretation of this phrase is supported by judicial authority, 
including Me/ropoli/un L,7e Insurunce Co. v.  Noble Lowndes Ini ‘1. 
lnc.,  643 N E.2d 504. 506-508 (N.Y. 1994) and Wrighl v. Southern 
Bell Tel. 6. Tid Col.  / J K ,  313 S.E.2d 150(Ga. App 1984). 

Accordingly thc Tribunal unanimously finds that to the 
extent that Supra can prove that BellSouth intentionally or 
willfully breached the Agreement at issue in this case with the 
tortious intent to inflict harm on Supra, at least in part through 
the means of such breach o f  contract, and that as a direct and 
foreseeahlc consequence of that breach Supra suffered damages in 
a11 amount subject to proof, Supra can recover consequential 
damages in this action. 

‘L1;trt.h ! 5 Order at 11 1-2 (emphasis added). (The Clarification of Order Re: Damages is 

~ r t . i i h c d  hereto as Annex D and is incorporated herein by reference). 

- The parties timely ftlcd their rcspective direct and rebuttal testimony with exhibits 

.is ,\ eli as Prehearing Statements. Page and line designations of deposition testiniony 

8:crr iiiso sened by Supra and BellSouth 

The hearing in  Arbitration 1 was scheduled for six days, but was concluded in four 

\ ; a \ s  O I  April 16-19, 2001. at the Westiii Peachtree Plaza Hotel in  Atlanta, Georgia. 

:‘s+!icnring briefs were scrved by the parties on May 14, 2001 
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B bhitration I I  

On January 31. 2001,  BellSouth initiated a second arbitration regarding billing 

.ird p.i\.nicnt Jisputes under the pattics’ Interconnection Agreement. On February 20, 

l(8I1 1 .  ~<upra  timely filed 11s Notice 01 Defense and Counterclaim 

O n  March 12, 200 I ,  BcllSouth fi Icd a motion to dismiss Supra’s Counterclaim. 

jiip1-a :iled its opposition on March 19, 2001, and BellSouth tiled its reply i n  support of 

,ti,: ‘nt,tion on March 26, 2001. On March 29, 2001, aconference call was held to discuss 

. h r i i i i ~ i  issues in Arbitration 11, including BellSouth’s motion to dismiss Supra’s 

:r:iiiitt.rclaim 

During the March 29 conrerence call, the Tribunal ordered that Supra and 

Hx.IISt,uth submit legal memoranda on the issue of the  Tribunal’s jurisdiction to decide 

icfl.iiii disputes relating to the parties’ Interconnection Agreement in  light of ongoing 

; ir  >I e d i n g s  between Supra and BellSouth in ( I )  federal district court i n  Miami, Florida 

1 1 1  C she No. 9c1-1706-CIL’-SEIT%, and (2) before the Florida Public Service Commission. 

qiipra ind BellSouth timely filed their legal memoranda on April 2, 2001. 

O n  April 5 ,  2001 the Tribunal unanimously ruled in a seven-page Order that the 

r i ihui ial has lurkdiction 10 decide issues only as exprcssly authorized by the terms of the 

iri,urcg.>iinection Agreement and well settled case law under the Federal Arbitration Act, 

1 ’ S I .. 9 1 .  L’I seq. The l’rihunal was ccry concerned that Supra and BellSouth notify 

>h(: rl.,hunal o r a n y  legal proceedings that conflict or overlap with the jurisdiction being 

~=~crcwml by the Tribunal 

-~ 

This tribunal IS  not aware of any such FPSC proceeding relating to 
post-October 5 .  I999 hilling disputes, but the parties are ordered 
immediately to notify this tribunal in writing ofsuch FPSC 
proceedings i f  any exist presently or arise in the future. This 
tribunal will scrupulously avoid exercising jurisdiction that would 
conflict or overlap with FPSC, federal district court, or other legal 
proceedings. 

5 M l L Z J J 7 d a  



\.ir ! 

%li%iuth's Motion to Strike Supra's counterclaim in Arbitration TI: 

Order. at 5 .  Accordingly. the Ti-ibunal granted in part and denied in part 

(1 ) 

( 2 )  

(3) 

No recovery may be awarded for pre-October 5 ,  

Y o  rccovcry may be awarded for claims over which 

No recnvcry may be awarded in Arbitration II for 

I999 acts or omissions; 

the FPSC or any Federal district court retains jurisdiction; 

those Supra claims that are presented for the Arbitration 1 hearing 
on April I O - ?  1 ,  2001 ; and 

Thc parties agree, and the tribunal orders, that lost 
profits might bc recoverable as consequential damages, but "lost 
revenues" IS  an improper measure of damages. 

(4) 

~ b > r i l  Order. a t  6. The Tribunal also rulcd that, as the Tribunal had forewarned the 

;icli[!c:, "( blasic fairness suggests lhal the tribunal's award in Arbitration I either be 

s~ .u<d  before .Arbitration I1 or be set off against the Arbitration I1 award if warranted by 

,hi. "c idcncc." Id. (Thc Order Regarding BellSouth's Motion to Dismiss Supra's 

,'-twlr:.rclaims and Relatcd Issues, daletl April 5 ,  2001, is attached hereto as Annex E and 

;n,:nrporaled herein by rcference). In a conference call held on April 10, 2001, the parties 

~igrted to waive the provision in the Intcrconnection Agreement that requires an award to 

:iL ihsiled wi th in  90 days o f  filing, and agreed that the award in Arbitration IT would be 

s:.ucd no later than June 5 ,  2001. (A copy of a letter dated April 11 ,  2001, confirming 

!hi: i i w  agreed schedulms attached hereto as Annex F and incorporated herein by - 

I n  advance of the hearing in Arbitration 11, the Tribunal ruled on various 

l ~ ~ c ~ > \ ~ ? r y  disputes. I>ess illan a week before the scheduled starl of  the Arbitration 11 

i c m n d ,  on .April 26, 2001, [he Tribunal conducted a conference call regarding various 

sciit:s The Tribunal issued an unanimotis order that same day. That order denied 

'>upla ' . ,  mutioii to strike the rehutial damages testimony of BellSouth expert witness 

~ rceinnn and allowed Supra to file sur-rcbuttal damages testimony of Supra expert 
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L\ i t : i c ~ s  Wood under specified conditions. The April 26, 2001 Order also ruled that a 

' , ~ x ' ~ i l e d  mard"  as opposed to a "naked award" would be issued in both arbitrations 

p, i rs t i ;ui t  to the Rules for Non-Administered Arbitrations of the CPR Institute for Dispute 

Hemliltion. (.4 copy of the Ordcr Rcgarding Supra's Motion to Strike Rebuttal 

1 ?s~i! i io i iy 01'Professor Frecman and Other Matters Discussed During April 26 

<'~?rilt.l-ence ('all is attached hereto as Annex G and is incorporated herein by reference). 

The hearing in Arbitration I I  \vas scheduled to be conducted over six days. In 

I K ~ .  l i i e  hearing concludcd i n  only four days beginning Sunday, April 29, 2001, and 

lioishing Wednesday, May 2. 2001. at the Georgian Terrace Hotel in Atlanta, Georgia. 

Tit p.irties served simultaneous post-hcaring memoranda on May 14, 2001. The 

1 ~lw!lal committed to a lune  5 ,  2OOi dcadline for issuance ofan award in both 

;I: The Radical Rcvision of Teleconlmunications Law 

111 iY!)6, the United States Congress passed the Telecommunications Act of 1996 

~ [ i i t '  " lW6 Act"), a statule which was iiilended to revolutionize the telecommunications 

~t i~ l i i s t r -y  In its First Report and Order, released August 8, 1996, FCC 96-325, the Federal 

C, ir;in:unications Coinmission ("FCC") characterized the sweeping changes heralded by 

111: 411 i n  the following languagc. - 

The Telecommunications Act of 1996 fundamentally changes 
teleconiinunications regulation. In the old regulatory regime 
government encouraged monopolies. In the new regulatory regime, 
we and the states remove the outdated bamers that protect 
monopolies from competition and affirmatively promote efficient 
competition using tools forged by congress. Historically, regulation 
of this industry has been premised on the belief that service could 
be provided at the lowest cost to the maximum number of 
consumers through a regulated monopoly network. State and 
federal regulators devoted their efforts over many decades to 
regulating the prices and practices of these monopolies and 
protecting them against competitive entry. The 1996 Act adopts 
precisely the opposite approach. Rather than shielding telephone 
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companies froiii competition, the 1996 Act requires telephone 
companies to open their inctworks to competition. 

The effect of  this lesislalion was to require the existing monopolistic regional 

!L 1x1 ~!nmunicalions pro\ iders, now known as Incumbent Local Exchange Carriers 

( '  ! I  tCs") to assist would-be competitors to compele against them in the 

t i  Icci>fnmunications marketplace, in  part by providing potential competitors with access 

11 lht' monopolists' equipment and services. The 1996 Act has three principal goals: 

(1)  Opening the local exchange and exchange access markets to 
competitive entry; (2) promoting increased competition in 
lelecommunication~ markets that are already open to competition, 
including thc long dislance services market; and ( 3 )  reforming our 
system of universal scrv~ce so that universal service is preserved 
and advanced as the local exchange and exchange access markets 
move from monopoly to competition. 

In 11s first Report and Order the FCC established numerous rules to promote entry 

il i i !  c-:~mpetition in the ~elecommunic~alions marketplace. This order was promptly 

ciiallcngcd by ILECs and state uti l i ty commissions on the grounds that the FCC had 

e.<cecJed i t s  jurisdiction. These actions were consolidated in the United States Court of 

Apl)t:als for the Eighth Circuil. That appellate court agreed with those who argued that 

I I I C  pi-imary authority to implement the I996 Act resided in the individual state 

c:miiriissions, and i t  vacated the FCC's order. Iowa Utilities Board v. FCC, 120 F. 3d 

? i . : .  X00, 804, 805-806 (8"' Cir. 1997). The case was thereafter appealed to the Supreme 

( iiiiri 

I n  AT&TC('orp.. ('1 ul. 1'. l o w  C'ldilies Bourd, el al., 525 U.S. 366, 119 S. Ct. 721, 

1.11 1 Ed. 834 ( I  999). the United States Supreme Court largely reversed the appellate 

~ i v u r t  m d  remanded the casc. While Ihc Supreme Court generally upheld the FCC's rule- 
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r n A i r i g  ._ powers and the rules that the F('C had established in its First Report and Order, 

l l ' i ,  C', murt \cas not satisfied that the F ( Y  had propcrly applied the "necessary and impair'' 

j i , i i h r d ~  in  its promulgation of Rule 3 IO 

Section 251(a)(2) ofthe IO96 Act provides: 

I n  determining what network elements should be made available for 
purposes o f  subsection (c)(3) of  this section, the [FCC] shall 
consider, ;II a minimum, whether -- 

(A) Access to such nctwork elements as are proprietary in nature is 
necessary; and 

(B) The failure to provide access to such network elements would 
impair the ability orthe telecommunications canier seeking 
access io provide ihs  services that i t  seeks to offer. 

E: nph,rsis added. Thc statutory provision and Rule 319 deal with the obligation of the 

I /  t.( :o make network elements available to Competitive Local Exchange Caniers 

,,~ ('LL~CS"). 

1 dtimately, the FCC sct out to comply with the instructions of the United States 

S'iprcmc Court in the Federal Communications Commission Third Report and Order and 

Fa)uflt> Furthcr Notice o f  Proposed Rulemaking, FCC 99-238, Released November 5 ,  

I - J49   third Report and Order"). Thc FCC determined that "without access to 

u;ibundled nctwork elements, a [CLLC] may choose not to enter a particular market 

hxaiise the cost and delays associated with deploying its own facilities would be too high 

g'vcrl :he rebenues obtainable from the market and thc relative attractiveness of other 

p.?rc.niial new markets." .Third Report and Order, $13 at 8. The FCC defined a 

":itxssary element" as "if, taking inio consideration the availability of alternative 

slcinclits outside the incumbent's network, including self-provisioning by a requesting 

:;:miti oi acquiring an  alternativc from a third-party supplier, lack ofaccess to that 

:l:i-:iciit would, as a practical. economic. and operational matter, preclude a requesting 
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.::jrr:c: liorn providing thc seniccs 1 1  secks to offer.'' Id., at 9 (emphasis added). The 

t '  <Isfined "impairs" as "if, laking into consideration the availability of alternative 

;hictits outside the [[L[iC's] network, including self-provisioning by a requesting carrier 

) r  xq:iiring an altcrnativc from a third-party supplier, lack of that element materially 

diminishes a requesting carrier's ability tn provide the service it seeks to offer. fd., at 9- 

ictiipliasis in  original). 

.Applying those definitions, the FCC determined that JLECs must unbundle and 

'TI Ihc  .;vailablc the following network elements: I )  Loops, including high-capacity, 

';I ) S I  -capable loops, dark fiber, and inside wire owned by [ILECs]; 2)  subloops, or 

p.ni(iiis thereof; 3)  Netuork Interface Devices ("NIDs"); 4) local circuit switching, 

:h.icpi Tor local circuit switching used to serve end users with 4 or more lines in acccss 

Jcnsir,. 7oiic I in the top 50 Metropolitan Stalistical Areas ("MSAs"), provided that 

i t  tics provide non-discriniinatory, cost-based access to the enhanced extended link 

: I i : - t ' u + m t  mile 1 ;  5 )  Packet Switching, only in the limited circumstances in which 

I1 FCs have placed digital loop carrier systems in the feeder section of the loop or have 

i l i l .AM in a remote tcrniinal; 6 )  dedicalcd interoffice transmission facilities, or 

1r:inspurt. 7) signaling links and signaling transfer points; and 8) Operations Support 

.i\ sreriis("0SS"). Id., at I I -  I?. - 

Focusing on one key unbundled iietwork element, the ILEC's OSS, the FCC 

I'ound that "[ILECs] must offer unbundled access to their operations support systems. 

OS5 ~ ~ ~ n s i s t s  of pre-ordering, ordering, provisioning, maintenance and repair, and billing 

!iiili tii':ns supported by an [ILEC's] datahases and information. The OSS element 

.n,:liidcs access to all loop qualification information contained i n  any of the [ILEC's] 

Idldbases or other records, including information on whether a particular loop is capable 

I f  pin\-idrng advanced set-vices." /d., at 13. See, also, id., 5425 at 189. The FCC 

10 M I L 2 3 4 7 . d ~  



,Jc  rt,nisinzd that OSS is not proprietary, and therefore it did not have to be analyzed under 

Ih: ' i t<wssary" standard. In perfomiing thc "impair" analysis required by the Supreme 

i:' iL,ri thc FCC concludcd thai "lack of access to the [ILEC's] OSS impairs the ability of 

!c'Ariesiina carriers to provide [he ser1)ict.s they seek to offer." Id., $433 at 192. 

5 Supra's and BellSouth's Relationship Before the October 5 ,  1999 Erfective Date 
o fx ln te rconnec t ion  Acreemen! .. 

Supra and BcllSouth had expcrieiiced over two years of dealing with one another 

!i\ till: iiiiie they entered iiilo their Agreement effective October 5, 1999, which adopted 

. w L i  incorporated by reference the Agreement between BellSouth and AT&T 

c' ~r:iiiiuiiications of thc Southern States, Inc. effective on June I O ,  1997 

' "lnkercoiineciion Agreenieni"). Thc Tribunal already has ruled that "[nlo recovery may 

! IC  a w d c d  for pre-October 5, I099 acts or omissions" in these arbitrations (April 5, 2001 

:Tder a1 h),  h u ~  a summary of the parties' relationship leading up to the Interconnection 

.4:rxinent will provide helpful context for the discussion of both liability and damages 

IS'>UZ> 

A s  set fort11 in  greatcr detail i i i  the preceding Section 111 regarding the "Radical 

K.:\ ismn of Telecommunications Law," Supra and BellSouth may have been pre- 

ordaini-d io  surfer an inherently adversarial relationship. In accordance with the 1996 Act 

il~id i~~plement ing orders of the FCC. BcllSouth was forced to allow Supra and other 

L ~ , l 'Ci  to lease equipment, facilities and services owned by BellSouth and use those very 

!e.ci.oiiiniunicalions elemenis io compete againsl BellSouth. At least in Ihe early stages 

)I llie Partics' relationship. csscntially e\;ery new Supra telephone customer was won 

I \ \  ab8 iroin BellSouth, with a rcsulting dccrease in BellSouth's revenues. 

-. 
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BellSouth and other Il.Ec's exercised their legal rights and challenged the 1996 

\ . L  ,iiid iiriplementing F K  ordcrs. HellSouth won soine litigation lights and lost others, 

!ii  .)>I i.oiably being compelled against its wishes to lease unbundled network elements 

I ~ ' :  ' qt s" )  and UNE combinations (''[.)NE Combos") by the FCC First Report and Order, 

!hi. iiiitcd Stales Supreme Court's decision in AT&TCorp. v. Iowa Uli/i/ie.r Board, 525 

:. \ (1999), and the ensuing FCC Third Report and Order. 

Supra's 1997 business plan (.4rb [ I ,  Supra Ex. 90) and hearing testimony show 

111,ii St:pra's competitive strategy involved heginning its telecommunications services as a 

reicller of BellSouth serviccs, which enabled Supra to lease equipment with discounts off 

!%:I ISoutIi's retail prices. After establishing a market presence, Supra planned to become 

w a ~  I.. known as a facililies-based 1JNE provider, which would enable Supra to lease 

i. VEs dnd UNE Combos from BellSouth and to collect long distance telephone access 

, t r :d ot l ie i~ charges not availablc to Supra while operating as a reseller of BellSouth 

,cI~\ I L ~ S .  Supra planned cventually to collocate Supra's own switches in BellSouth 

< ~ i i i r i i i  offices and other facilities and offcr Digital Subscriber Line ("DSL") and other 

IO\  .Inicd services. The final conipctitive stage, once Supra had gained sufficienl 

:e,;1~Ier1tial and business customers and perhaps become a "carrier's carrier" - -  providing 

sen ICCS to other CLECs ~- would he for Supra to buiM its own telecommunications 

:iylw(ntk and expand operations into other states beyond Florida. 

Testimony and exhibits in the two arbitration hearings show that Supra's and 

BcllScluth's business relationship started on the wrong foot from the outsct. Supra 

.:iitcm! into a Resale Agrceincnt with BcllSouth effective May 19, 1997, that was 

~ ' x x  ulud on a take-it-or-leave-il basis Mr.  Olukayode Ramos, CEO of Supra, became 

~ u i i i c  : i f  !he lntcrconnectioii Agreement bctween AT&T and BellSouth during the 

~ m i n i c r  of 1997. Ramos requested that BellSouth send a copy of the AT&T/BellSouth 
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interc:iniiection Agreement for Supra to opt into that agreement. Through 

:i!iiioiiiiiiunication or hy  des ign .  M r .  Patrick Finlen of BellSouth sent Ramos a "generic" 

Ir,tcrc.iinncction Agreement that did not reflect the te rns  negotiated by AT&T. Ramos 

pioinptly executed the "generic" agreement without the benefit of expert review by a 

iLlci(lininunications lawyer or consultant or of even checking the public files of the FPSC 

Pnhlire that Supra actually had the AT&T/BellSouth Agreement. 

I t  IS  undisputed that, hcfore the executed agreement was tiled with the FPSC. 

Pirieri  compilcd a diffcrent version with an Attachment 2 that deleted BellSouth's 

ohligation to provide LINE Combos and a new signature page with misaligned 

iwi-itgraplis. It also cannot bc disputed that the replaced Attachment 2 in Supra's 

d;,weiireiit appeared only days after the Eighth Circuit Court of  Appeals had ruled in 

1 1' I '  lo~vtr I//dilies Board, I24 F 3d 934 (8Ih Cir. 1997) calling into question an 

!! I:C',. duty to provide CNE ('oinbos to CLECs such as Supra. 

Finlcii ofBellSouth testified that the replaced pages were an honest mistake and 

ininiatmal. Ramos of Supra lestilicd that the switch was deliberate and intended to 

dcprix e Supra of  the bencfits o f  the "truc" AT&T/BellSouth agreement. 

In any event, the "switched" agccment episode led to an atmosphere ofdistrust 

x d  atlversarial relations that is reRected in the contemporaneous documents submitted as 

.ahhiis  and in the personal animus that was apparent during testimony of some witnesses 

di (11s liearings in these two arbitrations Cathey of BellSouth described the relationship 

L\ t t i  Supra as "always tempered with suspicion and fear of reprisal." Arb. 11, Tr., at 958, 

l i i i e i  1:)-  17. "Of all thc rclationships. \*hilt none [were] completely perfect with the 

i- I ('<. not one approaches the awkwardness ofthe BellSoutWSupra relationship." fd. at 

I I  f25 I +?O,  

- 
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Supra's and BellSouth's adversarial business relationship led to extensive battles 

:I alnlL)s! cvery conceivable forurn even before these two arbitrations. Supra has pursued 

e ! ;  ti)rL,cnieiit proceedings before the FCC, a variety of proceedings before the FPSC and 

a t c  bcfore thc Georgia Public Sew ice C'onimission, and antitrust and other claims against 

H,:I:South i n  kdcral district court hpui Tdeconlmuniculions & Information Services, 

! I  ( '  I RdISoirth Telecommunicuriotis, Irrc., No. 99-1 706-CIV-SEITZ (S.D. Fla.). 

While neither compaiiy can be laulted for zealously pursuing its available legal 

ri.$is the long running lcgal hattlcs Iia\,e contributed to a poisonous business 

rclatiwiship. That unfortunate rclationship has contributed to poor communications 

bl.twecn the companies and to both companies' adopting some extreme, unreasonable 

pos;ti(~ns in these arbitrations. 

I Liability Issues 

A. U N E  Provider 

Among the many claims between the parties, the most important may be whether 

S q w i  requcstcd and BellSouth impeded Supra's operation as a facilities-based provider 

0 . ~ 1  iNEs and U N E  Combos. Supra clearly stated its intent to order UNEs and UNE 

( .,mhos as early as September I097 and continuing to the present. Arb. 11, Supra EX. 96, 

2 ' ) .  3 .  Based on the 8Ih Circuit's 1997 decision in Iowa Utilities Board, BelkSouth 

rnitial!y took the position that Supra was not entitled to order UNE Combos (Arb. 11, 

tk1iS;~uth Ex 30, 3 I ,  34) despite the clear provisions to the contrary in General Terms 

a i d  ('.mditions ("GTC") Sections I ,  IA. 1 . l ,  1.2, 29, and 30, and Attachment 2 to the 

Ir: I  r'1-c I tn rtec t i on Agreement . 

The llnited States Suprelnc COUII reversed the Eighth Circuit, making clear as an 

F( .(. regulatory matter that CL.ECs such as Supra could order UNEs and UNE Combos. 

HdlSouth then changed i l s  position to argue that, although Supra could order UNEs and 
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;"ut: ( 'omhos. Supra had failed propcrly to request UNEs and U N E  Combos. BellSouth 

'li liiiliiiiicd that position throuph tcsliinony of its employees Finlen and Cathey at the 

,c..ciid arbitration hearing. 

Thc Tribunal finds thal BellSouth failed Tor well over a year to provide Supra 

'.\ 811: l l ~ c  inccessary instructions and information to order UNEs and UNE Combos using 

!h,: . .oca1 Exchange Navigalion System I"LENS") interface to BellSouth's ordering 

c\.itertls. I n  late 1999 and early 2000. BellSouth considered the UNEs and UNE Combos 

i \ ; i i Iahle 10 Supra to be "obsolete" because the Interconnection Agreement was due to 

m.~xIi:rc ai  the end ofi ts  three-year temi i n  June 2000. Arb. I I ,  Tr., at 967, lines 18-25 

4 I k.1~ had ncgotiated a scparatc so-callcd "UNE-P" agreement covering different UNEs 

wii I ?IF combinations and diffcrent prices and BellSouth was focusing its marketing 

t ~ ~ : d  sc!~vice rcsources on Ihe CiNE-P marketplace. Arb. 11, Tr., p. 968, lines 2-23. 

BellSouth's ordering "profile" for Supra did not recognize a UNE-provider order 

l i jr I JYEs and LINE Conihos under the Interconnection Agreement. There were no 

th:llSwth written procedures in earl) 2000 for Supra to submit UNEs and UNE Combo 

.)r:Icr:> lhrough LENS. Arb. 11. Tr., ai p 963, lines 13-19. After repeated requests from 

iilpra, BellSouth processed four "tesl" orders for UNEs that were typed by BellSouth 

'clrecrly into the syslem. There was no mechanical way we could determine for them to 

.I( lhal " , b b  11, Tr., p. 964, lines 2 1-23, Even the BellSouth team worked 5-6 days to 

:< ii;plc.tc the lest orders, Arb. 11. Tr,. p. 983, lines 15-17, 

- 

Kcither Cathey nor other BcllSouth witnesses could satisfactorily answer the 

Ilihuiidl's inquiry "[wlhy is i t  (ha1 when thc AT&T interconnection agreement had an 

~: l 'C~~i~ve date o f  1997, procedures had not hcen written by early 2000 to allow the 

wIc.niig of U N E  Combos?'' Arb. 11. Tr . p. 966, lines 3-6. In addition, BellSouth 

,Ir.igged its feet in providing Universal Service Ordering Code ("USOC") numbers for 
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irltr11ig lrNEs and U N E  Combos. Arb 11, Supra Ex. 49 and 50. In fact, i t  took until 

;I:.iailx.r 2000 Tor Supra to be able to order a W E  successfully, and that was essentially 

i\ KL ;dent. A n  order to switch a customer "as i s"  to Supra was successfully processed 

.:I~:cirt~iiIcally rather t h a n  manually because the customer was switched from IDS, another 

i y ? t  ( Arb. I I ,  Tr., p. 987, lincs 6-10, 

Cathey of BellSouth conceded at the second arbitration hearing, as he must, that 

' i  jiisI bccausc wc don't have it parlicular procedure doesn't mean we don't have an 

kltgaiion to help and assist a customer getting an order placed." Arb. 11, Tr., p. 969, 

l i i i e i  11-13, Supra was far from perfect in the documentation of i ts  inability to submit 

! L t ~ i  Service Requests ("LSRs") to order UNEs and UNE Combos electronically. But 

f3m.:IIScuth took too long in responding to Supra's requests for assistance, rarely provided 

.~;r,tic;i, information or practical assistance, and repeatedly fell back on advice that would 

not wlgrk ~- to wit, that Supra must submit a LSR. 

BcllSouth knew inlernall)~ that a I S R  from Supra would not work in summer 

!r~Oli hecause BellSouth "had no idea o f  how long i t  would take to get the USOC codes 

I I~.ati no idea how long i t  would takc to modify the LENS programming so that the 

I 3 K s  could be submitted electronic ally^" Arb. 11, Supra Ex. 49. Yet BellSouth advised 

Siipra in writing on July 14, 2000, tha t  Supra must submit a LSR to convert the UNE 

<:,mitios Arh. 11, Supra Ex. 50. Apropos of a dispute on a separate, but related, TAG 

tr1iel.fwc.e issuc, BellSouth was evasivc and uncooperative because for "[tlhis customer of 

, I ! ,  cusiorners to communicate this lack of resource issue to [us] i s  very inopportune. 

j i ,pra  . s  so litigious, we cndeavor to keep the ball in their court as much as possible." 

k h  I i ,  Supra Ex. 51. In rhe view o f  Ihe Tribunal, BellSouth attcmptcd to give the 

nipr.eision of responding to Supra in a substantive manner, without actually doing so, 

inlii  jus t  before the hearing in Ihe second arbitration in April 2001. 
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In summary, the l'rihunal finds that BellSouth breached the Interconnection 

\g-L:ei;ieiit i n  not cooperating will1 and facilitating Supra's ordering of UNEs and UNE 

'ctii!h<*s. 

B Collocation 

Supra zontcnds tha t  BellSouth has breached its obligations to allow Supra to 

~,cilloc;ite its equipment and unhundled elements to BellSouth's own network elements. 

RellSou~h initially took the posirion that insufficient space was available in 

i( i I % ~ t h ' s  ccntral offices to provide for collocation. Nilson DT, Arb. 11, at 28, line I ;  

! ' I  

I l i i ~ ? ~ ; ~ ~ e l y  required BellSouth to collocate. 

-1rh. 11, 584, lines 3 -  13; Ex.  SO234 Arb. 11. The Florida Public Service Commission 

\ex1 BellSouth look thc position that Supra had been unable over a period of a 

. c  i i  a d  .i halF to complcle the ncccssary forms accurately, this despite the fact that a 

~iilrnbc: of Supra's applications had been previously approved. Subsequent applications 

'p Supra werc routinely rcjected by BellSouth. 

,4mong other equipment, Supra wishes to collocate class 5 switches. BellSouth 

akcs ille position that Supra is reyuircd to producc evidence that Supra owns such 

,H itcl~cs. The Tribunal disagrees. Supra has presented evidence that it leases the switch. 

n aiiy cvcnt, if BellSoulh provides space for collocation of a switch, and Supra cannot 

:,rrduc: a switch to collocate, BellSouth's obligation would he fulfilled. 

A dispute has arisen betwccn BellSouth and Supra as to the pricing of "make- 

c;idv" construction by BellSouth and of BellSouth services attendant to collocation. 

Finally. BellSouth again objccts to the Tribunal's jurisdiction over the collocation 

I a i i i i S .  dcspitc two prior rulings b y  the Tribunal that i t  had jurisdiction ofsuch claims 

:ha1 wrre bascd on events on or after October 5, 1999, the effective date of the 

Iiitcrcoiinec~ioii Agreement. The grabamen of BellSouth's objection is that since Supra 
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fils! r;i!szd this issuc pursuant IO the 1997 Collocation Agreement, which agreement has 

:\psrcd and been entirely replaced b!, the Interconnection Agreement, that the Tribunal is 

J! & i s i d  ol.jurisdiction lo resolve claims concerning collocation for which applications 

*,:r,i dmi i t t cd  prior to the efrective date of the Interconnection Agreement.' Once 

, tgai i l .  :he Tribunal disagrees and reassem its proper jurisdiction over the collocation 

_:i iini 

Alkichinenl 3 or the Intercoiilrection Agreement deals with collocation. It  

i i ic) \ , i t les i n  pertinent pari that 

BellSouth shall provide space, as requested by [Supra] to meet 
[Supra's] necds for placeiiient of equipment, interconnection, or 
provision of service. 

Ii:te:ciwnection Agreement, Altach. 3 ,  $2.3.1 (emphasis added). 

2) BellSouth shall provide interoffice facilities . . . as requested by 
[Supra] to meet [Supra's1 need lor placement of equipment, 
interconnection or provision of service. 

, 31 > 2  22 (emphasis added), 

3 )  [Supra] may colloca~e the amount and type ofequipment 
ISupra] deems necessary in its collocated space. . . . BellSouth 
shall not rcstrict thc types of equipment or vendor of  equipment to 
be installed. . . 

iri . .it $ 2  2 4 (emphasis added). 

The Interconnection Agreement grants to this Tribunal very broad jurisdiction: 

~ .. .~~ -~ .~ 

Thc Tribunal believes BellSouth's objection lo be dismgenuous. By BellSouth's own logic, since 
Suprd had oblected to BellSouth's billing procedures prior to the effective date of the Interconnection 
iy,rerment. the Tribunal should be barred frnim deciding such disputes, which should proceed under one of 
ih{ p r i ~ r  agreements that does not conlain an arbitration provision. However, BellSouth aggressively 
c ! l J ' > l l f \  ! is  billing c l a i m  befot~c this tribunal Moreover. in January 2000, when rejecting Supra fhl orders 
.oi ~: .4~?ca t ion ,  BellSouth statrd: "[Tlhr Intercwuiection Agreement under which Supra operates does not 
ontiliii i n  expedited dispuw resolution proccss [or space preparation charges assessed for physical 
d lo la r ion  Thc billing proccdures tb r  physical collocation are found in Attachment 6, Section 4 of the 

4,:ri'or~nection Agreement '' E x .  S0075, A r h .  II 
Supra would have the ~lrihunal sanction BellSouth for their repetltion of the same jurisdictional 

h c i  t ims iwerruled twice previously, especially in light of BellSouth's adrmssion that the lntercomection 
\ p r w n x m  governs the dispute While the Tribunal acknowledges that Sectlon 7 of Attachment I 
'mpi ncrs the Tribunal to issue such sanctions, !he Tribunal declines to do so. 
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Negotiation and arbitration under the procedures provided herein 
shall be the exclusive remedy for all disputes between BellSouth 
and [Supra] arising under or related to this Agreement including its 
breach, except (or: ( i )  disputes arising pursuant to Attachment 6 ,  
Connectivity Billing; and ( i i )  disputes or matters for which the 
Telecommunications ACI of 1996 specifies a particular remedy or 
procedure Except as provided herein, BellSouth and [Supra] 
hereby renounce all recourse to litigation and agree that the award 
of the  arbitrators shall be final and subject to no judicial review, 
except on one or more of those grounds specified in the Federal 
Arbitration Act (9 LJSC 461 .  et seq.), as amended, or any successor 
provision thereio. 

!I> e-ccmnection Agreement. Attach I .  42 .  I 

If ,  for any reason, the Federal Communications Commission or any 
other federal or state regulatory agency exercises jurisdiction over 
and decides any dispuce rclated to this Agreement or to any 
BellSouth tariff and, as a rcsult, a claim i s  adjudicated in both an 
agency proceeding and an arbitration proceeding under this 
Attachment I ,  the following provisions shall apply: 

To the extcnt required by law, the agency ruling shall be binding 
up011 the Parties for ths limited purposes of regulation within the 
jurisdiction and authority of such agency. 

The arbitration ruling rendered pursuant to this Attachment 1 shall 
be binding upon the Partics for purposes of establishing their 
rcspective contractual rights and obligations under this Agreement, 
and for all other purposes not expressly precluded by such agency 
ruling. 

/o , at )$2 1 2. 2 1 2. I ,  and 2.  I 2 2 

The Arbitrators shall receive complaints and other permitted 
pleadings, oversee discovery, administer oaths and subpoena 
witnesses pursuant to the United States Arbitration Act, hold 
hearings, issue decisions. and maintain a record of proceedings. 
The Arbitrators shall havc the power to award any remedy or relief 
that a coun with jurisdiction over this Agreement could order or 
grant, including, without limitation, the awarding of damages, pre- 
judgment interest, specific performance of any obligation created 
under the Agrecment, issuance of an injunction, or imposition of 
sanctions for abuse or fmstration of the arhitration process, except 
that the Arbitrators may not: (i) award punitive damages; (ii) or any 
remedy rendered unavailable to the Parties pursuant to Section 10.3 
of the General Terms and Conditions of the Agreement; or 
( i i i )  limit, cxpand. or otherwise modify the terms ofthis Agreement. 
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The contractual obligalions concerning collocalion are broad and far reaching. 

Tl,c diiplllcs raised by Supra regarding denial of collocation arise under or are related to 

h,.  iiit,:rconncclion Agrccmcnt. Accordingly, this Tribunal properly takes jurisdiction of 

~ht:si. claims. 

BellSouth next inierposes an objection to the Tribunal's jurisdiction over pricing 

.)! L:t)llL)cation to Supra.' Supra argues BellSouth could have taken the collocation rate 

I i ~ ; p u i ~ ~  to the Florida Public Scrvice Coinmission (the "FPSC"). However, BellSouth 

~ ' a , I s  I C ' ,  argue or to dcmonstralc that Supra was obligated to take such disputes to the 

FI'SC' , i r  that the FPSC has exclusivc ,jurisdiction over such disputes. The 

i i i le ic~d mnection Agreemcnl indicates that the Tribunal's jurisdiction may be concurrent 

LL 11- i  tliat of the FPSC. Interconnection Agrcement, Attach. I ,  $2.1.2. 

Rates for ccriain collocations arc set out i n  Table 2, pages 60 and 61, attached to 

:h: ,et;cr amendment o fJu ly  24, 1098, which AT&T and BellSouth incorporated into the 

lii(c:cc~iir!ection AbTeenient that Supra later adopted. To the extent that Supra objects to 

;ril:e; lc)r "make-ready" work (ha t  are not covered by Table 2, the Interconnection 

\+ise!nent provides that Supra may retain a contractor on BellSouth's certified list lo 

i)ci torin such work at Supra's expense. lntercenneclion Agreement, Attach. 3, 57.4.4. 

l'he Trlbunal orders that BellSouth collocate forthwith all such equipment as 

Yiipra l ias included in all prior applications lo  BellSouth at the rates indicated in Table 2 

,jt'achcd to the J u l y  24, 1998, letter incorporated into the Interconnection Agreement. To 

In imking thls second jurisdiciional objection, BellSouth states: "There is no dispute that Supra is 
'.n:ttied :I) collocation. There IS also no dispute that BellSouth has offered collocation to Supra. The only 
!i!pi.te ieiueen the panies 15 Supra's allegation that  the rates that BellSouth proposes to charge for 
.~:Iodaiioii space were unreasonable " In light of BellSouth's repeated rejection of Supra's collocation 
qiilir.arions and the fact rhar Supra has been unahle to collocate a single piece ofequipment in any 
!leliSowh Cacilitv over a period o f  some h u r  years, BellSouth's starement 1s nothing shon of breathtaking. 
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:Ii: :?.:ent that the collocation involves "make-ready" work that may not be covered by 

I.!blc :, Supra may retail: a contractor of its choosing from BellSouth's approved 

:( ~!.r.)~.tor list to pcrfomi such work ;it Supra's expense. To the extent that work or 

wi ICC'S by BellSouth are neccssary to collocation and that such work or services are not 

.:I: t ,:it.tl by [hc rates set out in  Table 1, Ihc Tribunal instmcts the parties to consult thc 

'iiie:.c:iinection Agreement for guidance and to meet and confer regarding the applicable 

+ e 1  lor such work or scrviccs. To h e  extent that the parties are unable to agree on such 

.wc.. : l ie  partles are io suhmit their differcnces over such rates to the Tribunal for 

,-e. I r O  1111o11 

c' Access t o ~ 0 0  

Supra contends that i t  is entitled IO  direct access to BellSouth's OSS, because the 

;-'! '(. i.is rnandatcd such acccss i n  its First Report and Order and in  its Third Report and 

~)~~LL:I~ because BellSouth's L E N S  was tinable to perform the ordering function in real 

:T::' a:id is inherently unreliable, suffering numerous malfunctions and excessive 

ic.~~iilinic. and because the contract effectively requires access to BellSouth's OSS. 

117 contrast, BellSouth argues that Supra, by adopting the Interconnection 

I;:rccr*ient. effectively negotiated away the rights and interests it may have been entitled 

i> . i i tdir  the I996 Act. S w .  1996 Act. $252(a)(t).  BellSouth argues that Supra's rights 

d r r  the 199') agreement are not as broad as the rights granted under federal law. The 

I r:hirrrzd disagrees. 

- 

The e\ idence presented shows that Supra must submit local service requests 

~ > ~ ~ ~ i : ~ i .  LENS, an electrorlic interface supplied by BellSouth. LENS cannot submit local 

~ c r ~ i w  .~brders in real t i m e  A local service request is processed through several interfaces 

' ~n:Iirtling manual introduction) bcfore thc local service request can be processed as a n  

I rcc'i a!!ii prokisioned. Ramos DT. Arb. 1. at 23 ,  lines 1-15. The orders are subject to 

21 M I L 2 1 1 7  doc 



' i k i  L,!iccks" which generate "clarification requests" which delay the process even 

i t t r i i t r :  

.::tp~h!!ity to perform prc-ordering, ordering, provisioning, maintenance and repair and 

ni! l jng functions in real time or in a manner consonant with BellSouth's performance of 

'11: ixoccss. :2rh. I ,  Exhibit 531: HellSouth Videotape, "This 01' Service Order." 

Id . a1 lines 20-22, at 2 5 ,  lines l6- lX.  LENS does not provide Supra with the 

BellSouth witness Patc admitted that Supra could not place orders in the same 

, m d t s i i c i -  as BellSouth. 'lcstimony of  Ronald Pale, Arb. 1, Tr., at 570,  line 10, to 573,  line 

<. !i: *% ' 7 .  line 24, to 578,  line 9; ill 578,  lines 10-17; at 579, linc 2 ,  to 580, line 13; at 586, 

IIIC, i ! - ! < I .  

I a establish a neu accounl throiiyh LENS, Supra is required to first view the 

.. 
*.mi 1; nlc r  Menu Screen and obtain the inPomation from the customer and from various 

ij,.IISciuth databases to enable Supra to complete the screen. Supra must validate the 

.iiil,)ii'cr's service address. If for any reason, Supra is unable to validate the address, 

<t:p!.a ,.annot complete the pre-ordering process. Supra thereafter selects a telephonic 

:Irnihcr for the customer. Because ofthc delay which ensues between thc time Supra 

)C~ITI:; !hc prc-ordering process and [lie provisioning of the order (usually several days), 

i t : p i a  Inlust wait to notify the customer oFthc tclephone number assigned. 

Next, Supra identiGes-he fcaturvs and services the customer wants. However, - 

. t  p\S s frequently inaccuratc in the lealure selection process. Because of LENS system 

~ ' r r o ~ s  nnd syslcm failures. the identification ofclass and services will fall out, resulting in 

iiecd to "clarify" the older causing additional delay. A "clarified" order is put on 

: ~ d  wid i t  must bc resubitlilted manually. 

t"oIloming successlul completion of identification of services, Supra must identify 

i i  !:.pc ofdirectory listing selectcd by the  customer. This requires accessing a separate 

,:aiabasc 111 BellSouth's OSS, the database is integrated into the ordering process. 
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4fter all pre-ordering information has been entered, LENS will automatically 

~L~i~ . t i l~ : te  a due date. Supra has no ability to negotiate a due date. Frequently BellSouth 

11 ur i~ ies  the due date prwided, and returns the order at a later date with a different due 

h i t  alceptable to BellSouth. 'rhercrorc. Supra has no ability to communicate to a 

'x\ioi!ieT a definite due date for ihe provisioning of service. 

Once complete, the order enters IkllSouth's Local Exchange Ordering System, a 

:y<tt.'ii., which serves to edit the L t N S  gcnerated orders. If errors are found, the order 

;*..:I hi, scnt back to Supra. If the order is error free, i t  will be sent to be reformatted into 

I :o:.nid acceptable to BellSouth's systems. If errors are found, the order is again sent 

)a;l. 1. Supra. I f  the ordcrs are error-frcc, BellSouth representatives re-enter the 

nlomntion into thc order entry system lor provisioning. Ramos DT, Arb. I, at 26-34. 

The time required and ilic nunibc,r of possible interventions in  this process are 

) r ~ i l , ~ w d l y  different from thc BellSouth ordering process, where all information is 

w e ~ w .  into one system h y  the representalive taking the call, where due date and 

e lq ihcne  number can be provided on line. and where service can be provisioned the 

,ame day. It is literally impossible f u r  Supra to provision service the same day an order 

s -cc.cived, due to the tinreliable systems made available to Supra by BellSouth. 

The evidence is overwhelming that BellSouth has not provided Supra with 

i )pei.ar!ons Support Systems that are q u a l  to or better than those which BellSouth 

!)r,v\,dcs Itsell lnterconnection Agreement, GTC $30.10.4 ("[Elach Network Element 

Ivr;vided by BellSouth to [Supra] shall be made available to Supra on a priority basis 

ti la! IS equal to or better than the priorities that BellSouth provides to itself, , , .") 

'h;, inlcrconnection Agrement provides that "BellSouth shall provide real time 

. iC.iti.oi~,ic interfaces for Lransfeming and rcceiving service orders and provisioning data 

1:iterconnection Agrcement. Attach. 4. $5.1 (emphasis added). The evidence is 
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.i ' :ai Ilia1 LENS does not provide real lime service order capability. The Interconnection 

4 !ieft.!nc:iil provides that "RellSouth shall provide real time ability (i) to obtain 

iri<~inii.itioii oii a11 reattires and services available, in end-office where customer is 

.II  

Irttni:ine the due date and provide inrormation regarding service dispatchiinstallation 

7 ( . i ~ d ~ i l e .  ifapplicable; (iv) . . . to provide a n  ass iged telephone number; and (v) . . . to 

~ b ~ i i i i !  ,i I-ustomer profile, including cuslonier name, billing and residence address, hilled 

,e:eiih,g,nc numbers, and identi licalion or features and services subscribed to by 

i:;:oned; iii) to establish i l a  service call is needed to install the line or service; (iii) to 

. ~ ~ \ ~ . x i : c r . "  Id., 5 5 . 2  (emphasis added). 'The evidence is overwhelming that LENS does 

;III vide a11 these capabilities in  real time 

Tlic Interconnection Agreenicnt turther provides that 

BellSourh shall provide the ability to enter a service order via 
Electronic Interface as described in Subsection 5.1 of  this Section. 
Thc scrvicc order shall provide [Supra] the ability to: (i) establish 
service and order desired features; (ii) establish the appropriate 
directory listing; and (iii) order intraLATA toll and interLATA toll 
whcn applicablc in a single, unified order. 

'3 . i t  :,S 3 The evidence is clear beyond cavil that neither LENS, nor any of the other 

,It c;rwiic inlcrfaces offercd by BcllSoulh has such ability. Only BellSouth's OSS has the 

Because BellSouth has failed 10 meet its contractual obligations regarding 

. It  cirmbic interfaces, and because BellSouth is obligated to provide Supra "network 

. ~ I c i n c ~ ! i s  cqual to or heiter than BellSouth provides to itself or  its customers" (BellSouth's 

+,,I t lca ing  .Wernoranduin, at IS), the Tribunal finds that BellSouth is obligated to 

Iirivcldc Supra nondiscriminatory direct access to BellSouth's OSS and orders that such 

, i( c s  provided by BellSouth io Supra no later lhan June 15. 2001. 
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I .  ____~___ I,ENS Down~inie 

[tic elcctroiiic intcrfacc chosen by Supra from those offered by BellSouth in order 

!I wrltmn the pre-ordering and ordcring functions, among others, was the LENS. In the 

i i i  crct.~nnection Agrccmenl, BellSouth undertakes an obligation to provide Supra with the 

.aiiii' uJal i ty  of services aiid elements as BellSouth provides itself and its end-users. 

i i ! c i c ~ w i e c I i o i i  Agrcenient, CTC' $ 1  Z I 

n l ~ i i t  8.incctioii Agreemenl provides: 

Regarding the capability to input orders, the 

BellSouth shall provide [Supra] with the capability to have [Supra's] 
Customer orders input to and accepted by BellSouth's Service Order 
systems outside of normal business hours, twenty-rour (24) hours a 
day, seven (7 )  days a week, the same as BellSouth's Customer 
orders reccivcd outside of normal business orders are input and 
accepted 

3i:lISouth witncss Hcndrix lestificd that BellSouth cannot place orders on a 

: \ v . x t !  b tour hours a day, scvcn days a week basis, hu t  he failed to testify as to how much 

.io~iiitimc, ifany, is scheduled for BellSouth's OSS. Arb. I, Hendrix DT, at 24. 

iWISonth 's  wiinesses testified that LENS was down for scheduled maintenance three 

"i)iiri ,; day, Monday thiough Saturday from 1 :00 a.m. to 4:OO a.m. and six hours on 

b.u,iua\ froni 12:OO a m  to 6.00 a.m 4rh I ,  Pate DT, at 32; Arb. I ,  Pate Testimony, Tr., 

- 

i - , i K  Thus, [he schedulcd downtime for the LENS system is twenty-four hours per 

..2t.7:k. rlii dmoutit the Trihunal considers lo be more than excessive. 

111 addition io thc twenly-four hours each week for scheduled mainfenance in 

:. h CII I ENS is unavailahlc, I.ENS was down additional time due to malfunctions and 

!,I i I. j ie,< Arb. I. Mariki Testimonq, Tr ~ ai 154, lines 8 - 21; Arb. 1, Pate Testimony, Tr., 

, I  02'). iinc 22. lo  650, line 5 ;  Arb. I ,  Supra Ex. 90. 
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I (  i s  clear that the LENS clectroiiic interface is unstable and unreliable. The 

~ L I ' ~  ih:oit of such a system Tor pre-ordering and ordering ofservices is a breach of 

I3:l~S~~cith's ohligations under the Inlcrconneclion Agreement. The Tribunal believes that 

i,rJ,:r giving Supra dirccl access to BcllSouth's OSS should render this issue moot in 

! t i :  ' u . i r c ' .  

2 .  CUI Off of SuDra's Access (o LENS 

On M a y  16, 2000. BellSouth disconnected Supra's access to LENS because Supra 

: I J ~  litled to pay disputed billings. 11 is undisputed that  Section 1.2 of the  General Terms 

ind ~ndi t ions  prohibits BellSouth frorn "discontinu[ing] any Network Element, 

\ : i c i I ~ ~ v  Function, or Combinalion pro\,ided hereunder without the express prior written 

ciii>etit of Supra." Moreover, Scction 10.1 of the General Terms and Conditions 

, ) r  I \  ides it1 pertinent par that "[iln no cvcnt shall the Parties permit the pendency of a 

~ ):spui- to disrupt sewice to any [Supra1 Customer contemplated by this Agreement." 

3~ IISnuth later acknowledged that "the lnlcrconnection Agreement between BellSouth 

~n Supra does not permil BellSouth lo refuse Supra's orders for non-payment of  

111d1sp~1ted charges." Arb 11, E x .  S O ( I ~ X  BellSouth's contention that i t  believed i t  was 

\r{)czc,hng under a prior agrcement which had long since expired and which had been 

:n,ireiv superceded by thc Interconnection Agreement is not credible. Accordingly, the 

i r  hrllldl rcgards BellSouth's act of cutting off Supra's access IO LENS a deliberate breach 

.Ioitt \k i th  the intent to h a m  Supra. 

- 

E 

Supra argues (hat BellSouth lias breached various sections of the Interconnection 

Dedicated Transport and Tandem Switching 

\ytceiiient in failing to provision dedicated transport lines between BellSouth tandem 

hcs both lietween L,ocal Access l~ransport Areas ("LATA") and within individual 
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. ~ - i  I A , These two issues arc related ~~ inter-LATA and intra-LATA transport ~ but 

*&!tiirk’ different analysis and can best be discussed separately. 

I .  lnicr-1.ATA ~~ T r d I I m  

BellSouth argues that i t  may not lease UNEs  to Supra that would enable Supra to 

!rl!\ itii: inter-LATA (i.c.,  long distance) telephone service to Supra’s customers when 

k t ~  ! l o r !  271(a) ofthe 1996 Act bars BellSouth from providing inter-LATA service. 

,h I I S i d i  also argues that .  iI‘Supra u islies to provide certain specified DSI Interoffice 

1 ’ 1  iiispir! racilities that art: it1 faci available under the Interconnection Agreement in a 

mii i i t : !  which would cross LATA boundaries, then Supra will need to order intra-LATA 

~ w i i k i t i ~  lion1 BellSouth and also order !liter-LATA trunking from an IXC (long distance 

- 

w1 11 idcr) 

Supra argues at considerable Icnstlt that, regardless of the fact that BellSouth 

aiwoi :tselTprovide inter. LATA sen  ics. Supra can lease the UNEs and dedicated 

, . ~ J I , > ~ ~ . I . I  horn BellSouth and  then Supra as a certificated [XC, would be deemed to 

, V , # I  I ~ L  thc in!er-LATA service rathct- than BellSouth. The major problem with Supra’s 

i r~~ , t imcn i  is that Supra citcs no convincing FCC or federal court authority in support of 

, t~pra : argument that Supra can lease LINE Combos and tariffed services from BellSouth 

~ ~ ~ I , t ~ h  BellSouth cannot provide directly to its customers. The Tribunal therefore finds 

i l i b t  3unra has failed to catry its burden of  proof on the issue of inter-LATA service. 

-. 7 Inlra-LATA Transport Between Tandem Switches 

Supra devoted nine pages 10 the issue of “Feature Group-D Switched Access 

I . cc  Between BcllSouth Access Tandems” as described by Supra at pages 62-71 of its 

! ’ m 1  Hcaring Brief. BellSouih claims that Supra mis-describes both the service Supra 

xcems I be seeking and the issues prescnted by its requests, which have 

.dhii~:itled 10 BellSouth via a LSR. IJnConunately, the parties’ testimony at the arbitration 

been 
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ihf,>ii~ii i< and their respective Post-Hearing Briefs provided scant assistance to the 

Ti ! h i ~ d I ' s  assessment ol'rhis issuc. 

I h c  I~ribunal litids thai "Feature Group-D" is a switched access service provided 

'i'> tk;lSouth io interexchange carriers ("IXCs") that can be ordered from the BellSouth 

,l~. ~ 2 : ; '  Sewices tariffs filed with the FCC and the FPSC. BellSouth argues that "Feature 

: t . ~ u p  11" IS  inherently a long-distance service, local servicc available to Supra under 

I? ii~~:rcorinec~ioii Agreement. 

To the extent Supra m a y  he requesting interoffice trunking between BellSouth 

\\\ ti;hcs. Supra has failed to show that i t  owns and operates a local switch connected to 

:h IICouth's nctwork. BellSouth made the better arguments on this issue, including 

. i Idt i( i i is to relcvant provisions o f  rhc lntcrconnection Agreement referring to the need for 

,\A ii.:hcs. The Tribunal therefore finds lliat Supra failed to carry its burden ofproor. 

Regional Strect Address Guide ("RSAG") Download F. 

.Supra contends that BellSouth is contractually obligated to provide i t  with a 

IOU qli-ad o f  RSAG, cilins Allachment 1 j3 Sections 7.2.1 and 7.2.2. Because of the 

i i c  cssant dohnlimes of LENS (set,, Scction V.D. I ,  above), Supra argues that without a 

.!o,v~il(,ad i t  does not h a w  the same access to information as does BellSouth, which 

' i(llatt:> the Interconnection Agrceincnt's "parity" provisionr See, e.g., Inlerconnection 

iprcenient, GTC, $30.1 0.4. Supra argues that BellSouth's Hendrix admitted that AT&T 

-itrltled to receive a hatch feed 01 thc  RSAG database as part of a unique interface 

i hz t  was to be created. Supra seeks an initial download ofthe RSAG database, followed 

L Jail I updates. 

['here I S  no dispute tha t  Ihc "unique interface" contemplated by thc 

:'itt.rcwiicction Agreemenl was never developed. The burden for the development of the 

<'lecti~oi!ic interface falls equally on Supra and BellSouth. (See, Attach. 15, 557.1 . I  and 
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j :I :"HellSouth and I Supra] agrec to develop an interface . . ."; "[Supra] and BellSouth 

~d ! '  citablisli a transaction-hased electronic communications interface. . . ."). The 

pili' i w n  ofhatch feeds was deprndrnt on the unique interface which had not been 

d t  v:lcprd. ("When the interface i s  operational, BellSouth will transmit the initial 

!hi< h .ccd of the data.  . . ." Inlerconnection Agreement, Attach. 15, 57.2.2 (emphasis 

A < l & d  . ~ )  

I'hc Tnbunal finds that the obligation to develop the unique interface fell jointly 

.)I 5tij)ra and BellSouth. Supra produccd no evidence which would suggest that the 

1iiurt  to develop the unique interface was entirely due to BellSouth's actions or 

ti,ittioiis Since the join! devclopment of  the unique electronic interface was a condition 

: J ~ A  ellen[ to the ohligaiion to provide thc initial batch feed of RSAG, and since the 

. :~-n~I i~ iun precedent never occurred, the rribunal finds that BellSouth had no contractual 

~~ki i+I ion to provide Supra with a download ofRSAG. In any event, since the Tribunal 

'ish .~I:ie~ml BcllSouth io provtdc tiondiscriminatory direct acccss to the BellSouth OSS, 

' iupra >hould have real time access to RSAG, including all updates. 

G ,  

Supra argues that ihe Interconnection Agreement requires BellSouth to reserve up 

100 Number Blocks oj'relephone Numbers 

o I O ( I  telephone numbers per NPA-I\;XSSor Supra's exclusive use. Interconnection 

\grcenient, GTC, $28. I .  I .4. BellSourh does not dispute this. BellSouth contends that  

. i t~cc  I ENS cnablcs Supra to reservc up to 25 numbers in a single session, Supra can 

C W T C  I O 0  numbers in four such sessions. BellSouth contends that this satisties the 

cr ' i ! ia~ .  tual requirement. 

Supra argucs that this scquenlial ordering i s  inadequate in that Supra is unable to 

,st I O ( :  25 numbers in any manner of Supra's choosing. However, Supra also states that 

!sjhouId BellSouth be ordered to provide Supra with access to BellSouth's retail OSS 
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' t i  i:.kue becomes moot." Supra's Past-Hearing Brief, at 62. As the Tribunal has found 

; t i  I I  h p r a  IS siltitled to n~riidiscriminatoi-y dircct access to BellSouth's OSS (see, Section 

'v 1 , .~nove). llns issue is n o u  moot 

H .  OuickSepg 

OujckServe is the BellSouth name for the provision of expedited service in 

.i:~i.iti.m.; where the phone line at the customer's location is already connected for service 

I 

' r  <l:spdch a scrvice technician tu thc location. Pate DT, Arb. 1, at 27. 

, h i s  "mfi dial tone") and only requires electronic intervention, as opposed to having 

BellSouth acknowledges that LENS could not in the past provide same-day 

..c".\ it.i. a(  Quickserve locations, but  lhar a work around, executed at some unstated time, 

! i d  bccn put in place. Pate. DT, Arb I .  a1 29. Now, BellSouth asserts that LENS has 

v c i i  ' :erently updated" tu provide Quickserve capability. Pate, Reb.T., Arb. I, 53-54. 

Thc Tribunal finds that its order I-equinng BellSouth to provide Supra with 

:i(~,niii.criminatory direct iiccess to BellSouth's OSS provides Supra with the same ability 

i(i p w g  ide Quickserve as has BcllSouth Thus, this issue is effectively moot. 

I Branding 

(;enera1 Temis and Conditions, Section 19, sets out BellSouth's obligations to 
- 

!br,u.,d services offcred by Supra that inc~~rporatc services and elements made available 

wdcr :he lnterconnectlon Agreement. 

Thc Panier agree that Ihc services offered by [Supra] that 
incorporate Services and Elements made available to [Supra] 
pursuant to this Agreemcnt shall be branded as [Supra] services, 
unless BellSouth determines lo unbrand such Services and Elements 
for itself, i n  which event BellSouth may provide unbranded 
Services and Elements. [Supra] shall provide the exclusive 
interface to [Supra] Customers, except as [Supra] shall otherwise 
specify. 111 those instances where [Supra] requires BellSouth 
personnel or systems to interface with [Supra] Customers, such 
personnel shall ideiitify themselves as representing [Supra], and 
shall not identify themselves are representing BellSouth. Except for 

30 MI1 2347 dcr 





12, :aiied lo offer any proofas to the damages that resulted from these breaches by 

+:Il+xth. .Accordingly. Supra's claim Tor damages is denied. 

I ~ A G  lntertice Development 

Supra alleges that i t  suffered damages in attempting to establish an interface to the 

:3( ic;ectronic intcrface provided by BcllSouth. However, outside of bare assertions by 

Ll . i r 'k i  in his tebuttal testimony, Supra produces no convincing evidence that BellSouth 

'i cspoiisiblc for Supra's failure to complete the interface. The exhibits cited by Supra 

v; ,o : l \  fail to establish that BellSouth is responsible for the failure of  this project 

4ct,ordingly, Supra fails to cany its burden of proof on this issue 

K 'roll Free Number Database 

Supra claims that BellSouth has failed to provide access to the BellSouth Toll 

i rt'i' >limber Database as required under Section 13.5 ofAttachment 2 to the 

Inl:tcomection Agreement. BellSouth responds that it would be willing lo provide 

.:a c:,s :o Supra, but Supra docs not own and operate a local switch that meets the 

iikr?xc technical requircincnts of S 13.5.1.2 and tj 13.5. I .2 o f  Attachment 2 to the 

inr,:r,:onnection Agreement. While there was conflicting evidence at the arbitration 

i!r;mnps on whether Supra has leased il local switch, there is no dispute that Supra does 

: .OI prt:sently operate its own local switch connected to BellSouth's network. 
- 

I'he Tribunal finds that Supra has railed to carry its burden ofproofthat i t  meets 

!'le ~im!ractual interface rrquiremcnts Tor gaining access to the BellSouth Toll Free 

'.tinibe:~ Database. I n  light of the Tribunal's order that BellSouth collocate Supra's 

:.quipnicnl. including switches in BellSouth central offices (see Section V.B, above) and 

\ i l r f r&' !-  testimony that i t  has  leased at leas1 one switch, Supra's claim regarding the Toll 

I m; Vuinber Database may well become moot. 
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1 Same Services as BellSouth 

Supra claims that BellSouth has failed to provide the same features, funclions, and 

,:bp.ihilities that BcllSouth provides itself through i t s  local switches in breach of Section 7 

,iit.ictiment 2 to the Inrerconncction Agreement. BellSouth responds that Supra failed 

: L ~  ;.)rdt~r Ihc scrvices propsrly as required under the Lnterconnection Agreement. The 

:c,ii~esred services are the following: 

Cciitrex 

ACD 

Data witching 

Frame relay services 

Basic and primary rate ISDN 

Dialing parity 

Voice stmice 

Fax transmissions 

Opera tor Services 

Swltchcd and tion-switched digital data services 

Video Ser\rices 

Coin (pay phone) services 

Frame relay and ATM 

Private line services 

he ~ ~ n l y  service listed above that Supra clearly requested from BellSouth was Centrex. 

ti to : I .  Supra E x .  I I ? ;  HellSouth F Y .  PCF-18. BellSouth faults Supra for not 

! : :~ucs t ing  Ccntrcx or other senices via a LSR, but as made clear in the section of this 

' ->uaiJ regarding UNE Provider (SCY,, Section V.A,  above), BellSouth impeded and 
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Iinsrrated Supra's ability to order servixs via a LSR submitted through LENS. 

i:,g;irding the Ccntrex SCITICC, however. Supra failed to prove any damages resulting 

: xw  HellSouth's failure to lease C'cnlrcx services. As  to all the other services listed 

: . h ~ ~ ~ . ~ . .  Supra fdiled to carry its burden of proof that i t  had unequivocally requested the 

 CIVIL'?^. In any cvcnt, this claim should become moot in  light of the Tribunal's order 

~ I I : L I  HellSouth provide direct access to its OSS and that Supra be permitted to lease 

: K I  dnd UNE Conibos as required under the Interconnection Agreement. 

bl. Alleged Breach of 1996 A\ct 

Supra seeks from the Tribunal a delemination that BellSouth's conduct 

~t'iihtilgtcs a breach of the Telccomniunications Act of 1996. Supra contends that 

;J ,<i<~g:ldph -. 7 o r  Attachment 1 to the Interconnection Agreement creates the Tribunal's 

ti, !dis..tion and constitutes the Tribunal's authority to make such a determination. That 

;et:~toi, provides: 

Duties and-Powers of ihe Arbitrators 

The Arbitrators shall rcccive complaints and other permitted 
pleadings, oversee discovery, administer oaths and subpoena 
witnesses pursuant to [he United States Arbitration Act, hold 
hearings, issue decisions, and maintain a record of proceedings. 
The Arbitrators shall havc the power to award any remedy or relief 
that a court with jurisdiction over this Agreement could order or 
grant, including without limitation, the awarding of damages, pre- 
judgment interest: specific performance of any obligation created 
under the Agreement, issuance of an injunction, or imposition of 
sanctions for abuse or Crustration of the arbitration process, except 
that the Arbitrators may not: (i) award punitive damages; (ii) or any 
remedy rendered unavailable to the Parties pursuant to Section 10.3 
of the General Terns  and Conditions of the Agreement; or 
(iii) limit, cxpand. or olhenvise modify the terms of this Agreement. 

~ ~ ~ I h r i ~  ! n  this seclion expressly granls lo the Tribunal the authority to determine 

m~a~,:Ii i~s nf the 1996 Act. 
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BellSouth contends that this l ' r ihuna l  has no jurisdiction to determine that 

h.i1St~iith has violated a n y  provision o f thc  1996 Act, and states that such detemiinations 

:ii 8;ii c;rd to inconsisteiii outcomes, citing Sections 2. I .2, 2. I .2. I ,  and 2.1.2.2 of 

I ; ixl imcnr 1 Thcsc scctions provide: 

If. for any reason, thc Federal Communications Commission or any 
other rederal or state regulatory agency exercises jurisdiction over 
and decides any dispute related to this Agreement or to any 
BellSouth lariffand, as a rcsult, a claim is adjudicated in both an 
asency proceeding and ail arbitration proceeding under this 
Attachmcnt I ,  the following provisions shall apply: 

To thc exicnt required by law, the agency ruling shall be binding 
upon the Parties for thc limited purposes of regulation within the 
jurisdiction and authority of such agency. 

The arbitration ruling rcndcrcd pursuant to this Attachment 1 shall 
be binding upon Ihc Parties for purposes of establishing their 
respective contractual rights and obligations under this Agreement, 
and for all other purposes not expressly precluded by such agency 
ruling. 

It i s  clcar from thcse sections thal the parties anticipated that the Tribunal's 

u :  i d i c , t i o n  could be co-cstensive with that of regulatory agencies, and that the Tribunal's 

ti irig ,vuuld bind the partics with respcct lo their respective contractual obligations under 

:hc. Iiitcrconneclion Agreement. Howcvcr. these sections neither establish nor preclude 

.ir!)iira jurisdiction to determine breaches ofthe 1996 Act. 
- 

Neither party addresses section 2 I of Attachment I which provides, in pertinent 

Negotiatioii and arbllrdtion under the procedures provided herein 
shall be thc exclusive remedy for all disputes between BellSouth 
and [Supra/ arising under or related to this Agreement including its 
breach, except for:. . ( i i )  disputes or matters for which the 
Telecommunications 4 c t  of 1996 specifies a particular remedy 
or  procedure. 

~ 'nrpha; rs  added. Clcarly. i f a  provision of the 1996 Act specifies a particular remedy or 

i)rocdrirc. the Tribunal has no jurisdiction 
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The Tribunal has gravc doubts as to whether i t  has jurisdiction to determine that 

‘h llqfiuth has violated thc 1996 Act. Htwever, i t  need not determine that issue. Supra 

IO: cited any particular provision tha t  i t  alleges BellSouth has violated, nor what 

o i d u ,  t b y  BellSouih violalcd thc terms of such provision. The Tribunal cannot and will 

I, I vt~ lcred in  a vacuum. Even assunling. urguendo, that the Tribunal has jurisdiction to 

Ic;c:iiiine particular violations of the 19% Act, no violations have been alleged with 

. i ~ : I : c ‘ i ~ ~ n t  specificity to pcmiii thc Tribunal to do so, .. 

N - BellSouth l n v o i ~ e ~  

M’ith respect to the  claim of BellSouth on its unpaid invoices, BellSouth 

~i inr ; r i i :ed evidence that the sum of $h,3-4,369.58 has been invoiced by BellSouth to 

<Gpra. and that Supra has failed to pay this amount. 

rhe Tribunal finds that BellSouth presented aprirnuJuciecase as to this claini 

in  I hl ,  amount, subjcct to  various offset claims and further subject to the results ofthe 

:w11 Iqiiested by Supra and ordered b) thc Tribunal elsewhere herein. 

,Accordingly, the Tribunal awards BellSouth the amount of $6,374,369.58, subject 

‘ o  ,>Ifsit in thc amounts awarded Supra elsewhere in this Award and further sub-iect to the 

te5uits of the Audil ordered elscwhere herein (including the elimination of late chargcs). 

0. Supra’s Audit Request 

Supra’s claim that i t  be permitted to audit BellSouth’s invoices, which was 

; m x m i e d  in Arbitration I, is closely tied to BellSouth’s claim for unpaid invoices, which 

% v a s  pirsented in  Arbitration I I .  I n  short, Supra has consistently challenged BellSouth’s 

.,I\ mces since October I999 and has refused payment since that time. Supra has 

, cin;intied both Bill Accuracy Certification from BellSouth in accordance with section 12  

, i 4 r t a ~  hrnent 0 of the Iiiterconncction Agreement and an “audit” of BellSouth’s billings 

36 hllL2347.dac 



li .ri:ct~dancc with Seciions 1 I . I  1 and ! I .  1.3 of the General Terms and Conditions o f  

, h ’ ~  m!crconncction Agrccmeni 

I ! i c  billing audit dispute boils down to the proper scope ofdocuments and 

rriviiiAion reasonably ncccssary to iisscss the accuracy of BellSouth’s invoices. Two 

+‘I 01,s c)I‘thc General Terns and Conditions of the Interconnection Agreement provide 

. I .  , ~,‘ . i ihnct .  

Subject to BellSouth’s reasonablc security requirements and except 
as may be otherwise specifically provided in this Agreement, 
ISupral may audit BellSouth’s books, records and other 
documents once in each Contract Year for the purpose of 
evaluating the accuracy o f  BellSouth’s billing and invoicing. 
[Supra] may employ othcr persons or f i rms for this purpose. Such 
audit shall takc place at a tirnc and place agreed on by the Parties no 
later than thirty (30) days after notice thereof to BellSouth. 

>L’;t,o!. I 1 I ,  I (emphasis added). Thc brcadth of material subject to an audit is further 

,~x,lld1I~:ed: 

BellSoulh shall coopcratc Fully in any such audit providing 
reasonable access to any and all appropriate BellSouth 
employees and books, records and other documents reasonably 
necessary to assess the accuracy of BellSouth’s bills. 

.,e,:tioi~ 1 I .  1.3 (crnphasis added). 

BellSouth argues that its detailed monthly invoices transmitted both on paper and 

, Icc~roiiically i n  a Disk Airalyier Billing (“DAB”) format are more than sufficient to 

. f l L n v  Supra to audit BellSouth’s billirigs The Tribunal disagrees and finds BellSouth’s 

~ ~ c ~ ~ ; I I I ~ ~ I I  that Supra can “audit” BellSouth’s invoices by intensively reviewing the bills 

i l i ~  iiisclves Io be patently unconvincing. 

T‘hc language quotcd above from the parties’ lnterconnection Agreement 

.)I [c-nidates access to “any and all appropriate BellSouth employees and books, records 

\ i( ic <:tIicr documents reasonably necessarv to assess thc accuracy of BellSouth’s bills,” 

h ’ch  I:; a very broad audit provision. This conclusion is supported by the expert 
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’ 
.tinltiny of Supra’s ccrtified public accountant, Stuart Rosenberg. He testified 

:< 11’. ii!cingly at the Arbitration I hearing that Supra must be permitted to conduct its 

;+:,li!e?iecl audit  in accordance with Gencrally Accepted Auditing Standards (“GAAS”). 

B.:i lSc,uth utterly failed to rebut h i s  testimony or Supra’s commonsense position that 

irrpr;? inust hc pennitted to review sufficient records and infomiation, including access to 

ki,oxi,:dgeahle BellSouth employecs. to evaluate the facts that give rise to BellSouth’s 

h i l i n g  ( e g  . verify that BellSoulh’s bill correctly starts on the date service actually began 

ii!: ::a<Ii Supra custoincr. which cannot he determined by Supra from its local servicc 

rc4jl;estsl 

.Accordingly, the Tribunal orders BellSouth to fully cooperate with and to 

lli.:ilil;ile Supra’s audit o f  BellSouth’s iiivoices from October 1999 to the present under 

C, \ 45 ‘The audit shall begin within ten (10) calendar days of this award ( i . e . ,  no later 

!liar: ? m e  15. 2001) and be coinpleted bv Iuly 3 1, 2001, which date may only be 

dxtcncied for good cause shown. Failurc ofBellSouth to timely cooperate in the audit 

piocess may be considered good cause. Supra will bear its own costs of the  audit, unless 

th’: 1 ~ ~ 1 1 1  identilies adjustments greater than the two pcrcenl (2%) threshold set forth in 

%.c!lc;:l I 1 I . 5  of the General ‘Terms 2nd Conditions of the Interconnection Agreement, in 

.&,ii~;l) case BellSouth will reimburse Supra’s expenses of the audit. 

Once the audit is complekd and the necessary adjustments to BellSouth’s 

!I:\ o i c s  are identified (both reductions and increases), then the resulting adjustments will 

‘ 5 ,  ?Tiset against the amount to be recovered by BellSouth on its claim for unpaid 

‘ ~ ~ i \ r : ~ c e s  in Arbitration II. Copics of the audit rcport and calculations will be sewed on 

Hc.lISouth and on the Tribunal 
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1 Damaces 

A .  

.This introduction 10 the T~rihunal’s assessment of damages makes three necessary 

1 nt rod uct i on 

~ ) r < i i i l i  ahout the parties’ approachcs io alleged damages. 

._ First, hoth panics pursued risky strategies on damages through their respective 

’:\ pcn \citnesses Wood for Supra and Freeman for BellSouth. On the one hand, 

$! lorn  

~ ; L  sioi~icrs” that  was repudiated hy Supra’s fact witness), explained his damages 

damages cxpert relied on unverified factual underpinnings (e.g., a list of“lost 

‘tiniptlons and methodology only cryptically, and calculated extraordinarily high and 

i l T c <  uidtiue lost future profits o r supra  Ihrough 2004 and in many states beyond Supra’s 

LI isriilg service area o f  south Florida HcllSouth’s expert witness Freeman correctly 

;bai,ac.rerized Supra’s alleged damages as “breathtaking.” 

On the other hand. BellSouth adopled an equally high-risk damagcs strategy of 

,i:,ack.~ng Supra’s methodology and numbers, but not providing any alternative 

,:iiIc~ili:iioiis to the Tribunal. That damages approach was made infamous in the Pennzoil 

I I j.~i:cv stale court litigation in Texas rcgrding the takeover of Gctty Oil to the tune of 

:I ;- tiillion judgment against Texaco. Although BellSouth’s expert effectively attacked 

!ai-ge ciemcnts of Supra’s damages, BellSouth’s failure to provide alternative damages 

Iigurc? iii the areas in which Supra prevailcd on liability left the Tribunal with little 

h o i c e  bul to grant Supra’s requested damages in some areas. 

-~ 

Second, Supra failed to tie any damages to certain liability claims. For example, 

IS desirihed i i i  Section V L above, Supra could havc recovered damages for BellSouth’s 

‘a i lb re  10 lcasc Centrex services, bul Supra did not tie any damages specifically to that 

. I ;  i f u  ..mi therefore lailed to carry its burden ofproof. 
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T h d .  as discussed abovc in Seciion I1 regarding procedural history, the Tribunal 

riileJ :qat  consequential damages, including lost profits, could be recovered upon a 

:idfliciilar showing. 

The Panel concludes that  “willful or intentional misconduct” is 
broad terminology which embraces willful or intentional breach o f  
contracl IO the extenl thal i t  is done with the tortious intent to inflict 
hami on the other pafly to the contract. The panel’s interpretation 
of this phrase is supported by judicial authority, including 
Melropoliran Life Iiisui-riiice Co. v. Nohle Lowniies Inl ‘1. h e . ,  643 
N.E.2d 504, 506-508 ( N . Y .  1994) and Wrighl v. Souchern Bell Tel. 
&. Tel. C’ol , Inr. 3 I3 S .E 2d 1 SO (Ga. App. 1984). 

Accordingly thc Tribunal unanimously finds that to the extent that 
Supra can prove that BellSouth intentionally or willfully 
breached the Agreement at issue in this case with the tortious 
intent to inflict harm on Supra, at least in part through the 
means of such breach of contract, and as a direct and foreseeable 
consequence orthat breach Supra suffered damages in an amount 
subject IO  proof, Supra can recover consequential damages in this 
action. 

March I S  Ordcr, at 11 1-7 (emphasis addcd). (The Clarification of Order Re: Damages is 

aIiac:hcd hereto as Aiincx D and is incoiporated hcrein by reference). 

I n  the coursc of lhese two arbitrations, the Tribunal has reviewed hundreds of 

n a y s  of pre-filed direct and rebuttal teslrmony and thousands of pages of exhibits. The 

rribulial also has judged the demeanor o f  witnesses during a total of eight days of  live 

rehtimony in the hearings and has revieucd the transcripts of that testimony. The 

:\!denre shows that BellSouth breached the Interconnection Agreement in material ways 

and d ~ t l  so with the tortious intent 10 harm Supra, an upstart and litigious competitor. The 

<\ tdence of such tortious intent was extensive, including BellSouth’s deliberate delay and 

at k 0 1  cooperation rcgarding UNE Combos, switching Attachment 2 to the 

nieiconnection Agreement before it was tiled with the FPSC, denying access to 

:3ellSouth’s OSS and related databases, refiisals to collocate any Supra equipment, and 

ileiiberately cutting-off LENS for rliree days in May 2000. 

-~ 
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Thc Tribunal docs not make this finding of “tortious intent” lightly, but the full 

:c ( ‘ r i :  bclies BellSoutli uitnesscs’ niantra-like testimony that BellSouth’s aim was to 

pi+!ir m n i  Supra’s success. BellSourh attempted to give the appearance of cooperating 

\* ‘ t l i  :Supra. n~hile deliberately delaying, obfuscating, and impeding Supra’s efforts to 

;I 11 pite 

7 h e  major clcments of Supra’s damages are discussed in the following sections. 

H Supra’s Damages 

1 .  -. Incremental Net Income Operating As UNE Provider 

As discussed in Section V.A, abovc, the Tribunal finds that BellSouth breached 

:h: inlsrconnection Agreement in not cooperating with and facilitating Supra’s ordering 

:)I I ‘KEs  and UNE Combos. Supra’s damages tied to this breach are set forth in two 

c\ i i .bi :s in Arbitration I1 o f  Supra damages expeti Wood -- DJW-5 and DJW-6. Those 

i‘i tlib1:s shorn incremental net income to Supra for its residential and business customers, 

!>\ : I  !tilist reflect the following neccssary rcvisions: ( I )  the calculations of monthly 

1li;ttiapzs ror October I997 through Sepwmber, 1999 must be deleted to reflect the 

r~uburd ’ s  prlor ruling tha t  no recovery may be awarded for acts or omissions before the 

i3.:i.>h.:r 5. 1999 effective date o f  the Interconnection Agreement; and (2) the damages for 

[J,it*d)er I999 must be pro-rated to remove any October 1-4, 1999 recovery, which 

:I;!n!apes occurred prior to the efrective date of the Interconnection Agreement. With 

!h:Lkx iiccessary revisions. Supra’s damages for residential customers is  $1,586,840.27 

wi] bJ7 business customers is S517,066 26. for a sub-total of $2,103.906.40 of 

mxmcnta l  net income if Supra had been permitted to operate as a W E  provider. No 

? w a 4 p e i i t  interest is appropriate becatise Wood already included a present value 

..akil.it ion in the damages figure 

41 MI1 2747 doc 



As pan of the audit process, the auditor is directed to determine the number or 

S;;p% ‘:uslorners iii April. 2001, and The number of the Supra customers in May, 2001, 

i r  d I O  q o r t  those nunibcrs 10 the panies and to the Tribunal. The Tribunal will 

:li::rdler calculate a revised damages calculation that includes April and May 2001 

.1;8Il la~Cs 

2 .  Supra’s Allcgcd Lost Profits 

l‘hcre are two major areas of alleged lost profits that Supra seeks: ( I )  lost profits 

11 cllcgcdly “lost customers” who purportedly would have ordered advanced services 

S L  :.it . I \  DSL from Supra (described by Supra as Arbitration 2, Category 1 Damages); and 

’ - ’ !  os?. profits as far out as 2004 for HellSouth’s impeding Supra’s operations as a 

lA : i . i l i zs  based UNE provider by expanding throughout the remaining counties in Florida 

~ w t l  t i~ing B “cookie cutter” approach into 17 additional states (described by Supra as 

,4 -txtr.ition 11. Categorics 3 ,  4 and 6 Daniagcs). For the following reasons, n~ne of these 

~i c < a i  damages are awarded to Supra hccause they have insufficient factual supporl, are 

!o.k ipcculaii\’c, and would lead to an unwarranted windfall to Supra. 

. ,  

Considerable fact and expcrt Iestimony focused on Supra’s original list of 

,il e,qctllq. “lost customers“ (Supra Ex. 87A) produced in Arbitration 1 and then the 

updnlccl list (Supra Ex. 87B) produced i n  Arbitration 11. Supra’s damages tied to “lost 

~ i i s~o i i~e r s ”  rcly on Supra Ex.  87A, \bh ich  was repudiated by Supra witness Bentley. 

Sup[-a a p c r t  witness Wood disclaimcd any reliance on Supra Ex. 87B, which had almost 

.IS niaiiy infirmities as the initial “losl customer” list. For all of the reasons set forth at 

?agc:S $8-03 of BellSouth’s Post-Hearing Brief and the total lack ofcredibility 

7 ~ ~ ; - r ~ i r . ~ d ~ n g  Supra’s Ex X7A. no damages are awarded based on the Supra alleged “lost 

L.>I*)II.ClS *’  
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4n appreciation ot  the “breathtaking” nature of Supra’s alleged lost profits 

a:;iiiii>; over 65 I O  million and runniiig through the year 2004 should start with the fact 

: t i . i t  Supra has enjoyed only modes1 success as a CLEC operating in south Florida. Its 

.ii;a:icinl survival may well have been due to the fact that Supra has not been paying its 

‘ ) I  j c  1 i . m  BellSouth since Octobcr I090 Based on its 1997 Business Plan and its 

‘ i r  i t  iercd cvidcnce of many BellSouth breaches of the Interconnection Agreement, Supra 

- C I ~ I I I C I  :lave the Tribunal believe that, i T  BellSouth had only cooperated, then Supra would 

i ab  t t>:-comc a telecommunications juggernaut, operating as a facilities-based UNE 

v.iiiiIcr \\ith its own swiichcs. with an expanding network and facilities, and with 

nt r i~xingly profitable operations in I8 states. But nothing in  Supra’s actual track record 

.u.:pes~s such meteoric success and the alleged $5 10 million in lost profits. 

The ‘Tribunal will not award damages based on wishful speculation. The Tribunal 

.a:!rioi grant hundreds o f  millions of dollars i n  damages tied to BellSouth’s behavior 

w i i :  lime 2001 until the end oi2004. when the reasonable assumption should be that 

3cIlSo~ith will forthwitli comply with thc Interconnection Agreement and this Tribunal’s 

!\\aid In addition, a ncu agreement that will govern the parties’ future relationship is 

: r e ~ r i ~  arbitrated before Ihe FPSC The Tribunal cannot credibly accept Wood’s 

.>pcculative and unrealistically high “losl profit” dollar numbers for the reasons set forth 

. :bo\e .md those set forth in the testimony of BellSouth expert witness Freeman and 

mninan;led at pages 95.108 of BellSouth’s Post-Hearing Brief. 

3~ ~~~ L.E?JS ~ Uamagcs 

a. ~~~~ LENS Do\vntinie 

Supra damages expert Wood testified to and calculated the damages suffered by 

iUi)l.l ,;!.I il result of the cxcessivc down time experienced by LENS. Wood’s damages 
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L.~ciLui~ltioii b a s  based on lhc cosls incurred by Supra to maintain its customer support 

i t  1 1 ; .  1 1 :  place during thosc limes in which LENS was unavailable. 

While this approach was criticizcd by BellSouth expert witness Freeman, he 

t i r r  isl-led no alternative damages calcu1ation. Because the Tribunal is certain that Supra 

<I : . l a d  damiige and becausc no altematiw damages calculation was offered by 

B..llSI:uth, thc Tribunal acccpts ~ h c  calculation offered by Wood (DJW-2) and awards 

j i i p r a  5669, I53 i n  damages directly resulting from this breach by BellSouth. 

h CUlOffo~ Supra's Access 

The Tribunal believes that the calculations of Supra's damages expert as to this 

ti..~ii ::'as reasonable. S E L . .  DJW-24, and DJW-3, 2 of 2. Accordingly, the Tribunal 

.I\' arc(\ Supra 555,488 as a dircct result ofthe deliberate Cut Off of Supra's access to 

iLt:YS ujhich thc 'Tribunal finds was done with the intent to harm Supra. 

( ' .  Bel I South Lnvoices 

BellSouth is awarded $6,374,369.58, less any sum awarded Supra herein and 

\ i ih lw;  to  the results ofthe Audit ordered herein. 

t.,': I Other Relief 

4 Supra's Request for Audit 

As discussed in Section V . 0  above, the Tribunal orders BdSouth  to fully 

. . o i q i e I~ t c  with and facilitate Supra's audit  of BellSouth's billings since October 1999. 

Tt:c audit wil l  be conductcd i n  accordance with GAAS, commence no later than June 15, 

YiO', and bc completed b y  J u l y  3 1.2001, which may only be extended for good cause 

.ti ) h i 1  'The results of thc audit (reductions or increases) will be offset against the amount 

,I SI]? :'4,369 58  to be reco\ered hy E3cllSouth after offsets for Supra's damages awarded 

le I' !1 
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The auditor is also directcd to dctcmine the number of Supra customers in the 

~ i ~ ~ r ~ l i  -.>lApriI, 2001. and i n  the month of-May, 2001, and report those figures to the 

r a ' - l~e~  and to the Tribuna!. See, Section VI.B.1, above. 

Finally. the Auditor is directed to remove all late charges assessed by BellSouth in 

i. i!i\\lices, See, Scction VI I .  E.. bclou. 

B 

Even with the Supra damages amlirded herein and awaiting the results of the audit 

1 1  I\i.l!South's billings, i t  appears likcly that Supra will end up owing some net amount to 

- i v I l + w t h .  In anticipation of that possible result, BellSouth has requested that the 

: r biiiul order that BellSouth may tcrininate service provided to Supra if the net amount 

'i 11'1 paid by Supra withill 30 days o f thc  net amount being calculated. 

BellSouth:s Request for an Injunction for Future Supra Non-Payment 

~Thc Tribunal declines to I S S U C  such an injunction for several reasons. First, 

3t~llSolith's request has the flavot of an advisory opinion to be issued now about some 

,%!:IT !inknown scenario. Second, although the Tribunal may have the authority to issue 

In !i,ii!miction, i t  i s  prcmature. Third, once this award is final and the net amount due to 

4tllSouth is calculated with precision, should Supra fail to pay, then the proper 

;:n-brccment mechanism is for BellSouth to file an action in a court of  competent 
-~ 

urisdit  tion to enforce the Tribunal's award. TheTribunal therefore denies BellSouth's 

. zq wsrcd inj uncLion. 

i' Liquidated Damages 

With rcspect to Supra's request tha t  the Tribunal assess liquidated damages 

:,winst - BellSouth in [he sent BellSouth rails to comply with any order of the  Tribunal, 

l i l t  1rrhuiial finds no authority in  the Interconnection Agreement or in law to assess 

I ' q  . I  i 'la1 ed damages. 
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Liquidated damages are those agrccd to by the parties where i t  is difficult, if not 

:i:!p.w.ihle., to assess actual damages~ l ' l i e  Tribunal does not find any potential damages 

' 1 1 ~ 1  m'iy resul[ from BellSouth's non-coinpliance with this Award to be impossible or 

1 1 1 1  cult m assess 

Funhcrmorc. Supra is cssentiall) requesting the Tribunal to re-write or add to the 

I ] .  .IL ~ . .  c~~iuiection Agreement which thc l~ribunal is prohibited from doing by Section 7 of 

4.i:icliiiienL I o f  the lntcrconneclion Agreement. Supra's request for liquidated damages 

4 <  < I (  riled 

r )  Pre- and Post-JudLmeiit ~ 11- 

I ~~ Pre-Judrment lntcrest 

*uo prc-judgment interest IS a\+arded to BellSouth because thc gross amount 

11 Jrdcd herein already includes intercst Furthermore, all setoffs awarded Supra herein 

.ii. ::A ~'. include intercst. 

2 .  Pgsmud.ginent Inkrest 

Thc ultimale net award shall bear interest at the post-judgment interest rate as 

p i  ~ ' 7 .  idud undcr Florida law.  

E I.ate Charges 

Pursuant to 4 14.2 of Attachment 6 of the InErconnection Agreement, late charges 

.IT,: I K I I  10 be assessed in the event that a Party disputes charges and such dispute is 

*.ew!\:.d in favor o f  such Party. One orthe disputes concerned Supra's claim that i t  was 

xii!icd to lease UNEs and U N E  Combos and to be billed at those rates, rather than at 

e..,,c .L I (rites. As Supra prrvailcd on thal claim, late charges are inappropriate. 

The 'Tribunal ordei-s the Auditor ( a s  ordered elsewhere herein) to remove such 

h ~ r g : : ~  i n  the process of the Audit. 
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t Special Master 

Supra's request for thc appointmenl of a Special Master is denied, as the Tribunal 

+.:> iiii neccssity for such an appoinlinriit at this time. 

( i .  &hitration Costs and Expenses 

Section 13 1 o f  Altachinent I provides in pertinent part: 

The Arbitrator(s) fees and expenses that are directly related to a 
particular procceding shall be paid by the losing Party. In cases 
whcre the ,Arbitrator(s) determines that neither Party has, in some 
material respect, coniplelely prevailed or lost in a proceeding, the 
Arbitrator(s) shall, in his or her discretion, apportion expenses to 
reflect the relative success of each Party. Those fees and expenses 
not directly related to a particular proceeding shall be shared 
equally. 

Moreover, thc panies have agreed on the application of the CPR Institute for 

i> s i iu ie  Resolution Rules for Noli-Administered Arbitration. Interconnection 

'4,wxiiient. ALtach. 1, '$4. Rule 16.2 requires the Tribunal to f i x  in its award the costs of 

:.h: irkitration, including rhc fees and cxpenses o f  the arbitrators, travel and expenses of 

i\ iite\ses, legal fees and costs. charges paid to CPR, and the costs of the transcript and 

..II'I iiiczting and hearing iacilitics 

The Tribunal has tletermincd rhar i n  a case such as this, where each side has 

iirci ailed on particular issues and where the value of the declaratory and injunctive relief 

:rar~~i;<l i s  impossible to determine, the [ribunal cannot determine a "prevailing" p"Iy or 

.I 'losing" party, or cven detcnninc "the rclative success" of  each p d y .  Accordingly, the 

r-ihui?al determines that each side shall bear the costs that each incurred in conjunction 

- 

, I  1 1 ,  P I S  arbliratron, including the spccilic categories ofcosts set out above. 

41 



H. All Other ReliefDenied 

To the extent that \lie parties have made additional claims and/or requesred other 

‘-e i c t t % n  thai which the rribunal has expressly addressed in other portions of this 

1,\ mi a11 such claims and requcsts for relief are hereby expressly denied. 

I Retention of Jurisdiction 

l h e  Tribunal expressly retains jurisdiction lo insure completion of the audit 

)r icrc<l hy  thc Tribunal, to calculate the final damages to be awarded based on the results 

)I 1i8e iudil. and to issue its Final ,Award on Damages. 

L ,  I i Summary of Award 

This final section summarizes the injunctive relief and damages that the Tribunal 

11-r:. in  thesc two consolidated arbitratlons. 

I’he Tribunal orders that no later than June 15, 2001, BellSouth shall: 

Facilitate and provision Supra’s requests to provide UNEs and LJNE Combos 

to Supra’s cuslomers at the conlractually agreed prices in the Interconnection 

Agecment. 

Collocate all cquiprnent as Supra has included in prior applications to 

BcllSouth a1 the rates indicatcd in Table 2 attached to the July 24, 1998 letter 

incorporated into the Interconnection Agreement, and cooperatewith and 

facilitatc any new Supra appllcations for collocation, including but not limited 

to collocating any Class .5 oi~ other switches in BellSouth central offices. 

Provide Supra nondiscriminatory direct access to BellSouth’s OSS and 

cooperatc with and facilitstc Supra’s ordering of services. 

Providc brandcd serviccs and elements requested by Supra under the 

In~erconnection Agreenienl, including but not limited to voice mail, operator 
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senices and directory assistaiicc, under the terms and conditions of section 19 

of the General Tcrms and Conditions of the Interconnection Agreement 

Fully cooperatc with and facilitate Supra’s audit of BellSouth’s billings since 

OcLober 1999 IO thc present i n  accordance with G U S .  

l’t,c ‘1 ribunal awards thc following damages: 

BAlSoulh I n s =  Supr;i s h d l l  pay BellSouth $6,374, 369.58 on BellSouth’s 

unpaid in\oices, subject to thc adjustments listed below, 

Audit Adiustm-. Any adjustments in BellSouth’s invoices found necessary 

by Supra’s audit 0 1  BcllSouth’s billings, including the elimination of late 

chargcs, shall he reflccted as necessary reductions or increases in those 

iiiwiccs to he paid by Supra. and 

SuDra Damages Set-off. l ‘ hc  following damages due to Supra will be adjusted 

according to the amount Supra will be required to pay on BellSouth’s invoices 

after the audit adjustments and by the amount that the Tribunal calculates 

Supra is due ii: incremental net income operating as a UNE provider for the 

months or April and May, 2001, based on the number of Supra customers in 

those months a s  detemiined by the audit: 

* 

* [,ENS-related lost productivity -- 
* LENS cut-off 

- 
Incremental net income operating as a 
LINE provider -- 

Subtotals of Supra’s 
Damages Set-off 

$ 2,103,906.40 
$ 669,153 
$ 55.488 

$2,828,547.40 
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To the extent that zither Supra or BellSouth has requested any other relief, all 

.u i l  iclief is hereby dcntcd 

3 1 ~ ~ ~ I y D ~  lune 5, 2001 

~ __ . .  
M. Scott Donahey Campbell Killefer 
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